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The Examiner reiterated the position that (1) the subject matter 
of applicants' Claims 1 to 4, 6, 7 and 9 to 15 was unpatentable under 
35 U,S,C. 5103(a) in light of the teaching of Jensen et al. (wo 
91/06292) when taken in view of the disclosure of Born et al. (us 
4,522,743), that (2) the subject matter of applicants' Claims 5, 8 and 
16 to 20 was unpatentable under 35 U.S.C. 5103(a) in light of the 
teaching of Jensen et al. (ibid.) when taken in view of the disclosure 
of Dobler et al* (wo 96/01570), and that (3) the subject matter of 
applicants' Claims 1 to 20 was unpatentable under 35 tKS.C, 5103(a) 
in light of the teaching of Dobler et aJL . (ibid.) when taken in view 
of the disclosure of Born et al. (ibid.)* 3> 

Applicants herewith present a Declaration of Dr. Feldthusen which 
sets forth comparative data. Those data corroborate impressively that 
the particular combination of a soybean protein and lactose in the 
preparation of the dry powders provides for a product which exhibits 
distinctly superior properties. In particular, Dr. Feldthusen 's Dec- 
laration shows that those distinctly superior properties cannot be 
achieved when either the soybean protein is replaced by another col- 
loid such as casein or gelatine, or when the lactose is replaced by 
another sugar such as glucose. Accordingly, the data corroborate that 
the combined use of soybean protein and lactose in the preparation of 
the dry powder is critical. 

The Examiner argued in support of the rejections that a person of 
ordinary skill in the art would have employed any sugar or sugar 
alcohol expecting to arrive at a stabilized carotenoid composition. 
However, as shown by the data set forth in Dr. Feldthusen 's Declara- 
tion, applicants' invention requires more than just the use of any 
sugar or sugar alcohol. In order to achieve the distinct and superior 
properties, and as required in accordance with applicants' claims, 
the distinct advantages can only be achieved when the specific com- 
bination of soybean protein and lactose is employed in the prepara- 
tion of the dry powder. 

The Examiner stated inter alia that a person of ordinary skill in 
the art would have, before the background of the referenced art, 
considered the sugars and sugar alcohols as being functionally equiv- 
alent. However, under those circumstances a person of ordinary skill 
in the art would reasonably expect that similar results are achieved, 



3) The arguments and explanations presented by applicants in their earlier papers are 
herewith incorporated by reference. 
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independent of the sugar or sugar alcohol which is employed. Appli- 
cants' invention shows, and Dr. Feldthusen's Declaration further cor- 
roborates that the reasonable expectation upon which the Examiner 
relied in the argument is not met when lactose is employed in com- 
bination with soybean protein. Also, the Examiner's suggestion that 
"one of ordinary skill in the art would be able to substitute glucose 
for lactose to obtain similar results" supports that applicants' in- 
vention is patentable under Section 103(a). Clearly, the use of lac- 
tose instead of glucose does not yield "similar results". Rather, the 
use of lactose instead of glucose yields exceptional and unexpectedly 
improved properties. 

It is well settled that it is error to reconstruct the claimed 
invention from the prior art by using the claim as a "blueprint". 
Where , as here, the prior art references require a selective combina- 
tion to render the claimed invention obvious, there must be some 
reason for the specific combination other than the hindsight obtained 
from the invention itself. 4 ) 

In light of the foregoing and the attached, as well as the argu- 
ments already presented by applicants in their earlier papers, it is 
respectfully urged that the subject matter of applicants' claims when 
taken as a whole as required in a determination under Section 103(a) 
was not prima facie obvious at the time applicants made their inven- 
tion. It is therefore respectfully requested that the rejection under 
Section 103(a) (1) of applicants' Claims 1 to 4, 6, 7 and 9 to 15 
based on the teaching of Jensen et al . and the disclosure of Born et 
al., (2) of applicants' Claims 5, 8 and 16 to 20 based on the teach- 
ing of Jensen et al. (ibid.) and the disclosure of Dobler et al . , and 
(3) of applicants' Claims 1 to 20 based on the teaching of Dobler et 
al. and the disclosure of Horn et al., be withdrawn. Favorable action 
is solicited. 

Request for Extension of Time ? 

It is respectfully requested that a two month extension of time 
be granted in this case. The respective $450.00 fee is paid by credit 
card (Form PTO-2038 enclosed). 



4) Cf. eg. interconnect Planning Corp. v. FeU, 77 4F.2d 1132 {Fed. Cir. 1985). 
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Please charge any shortage in fees due in connection with the 
filing of this paper, including Extension of Time fees, to Deposit 
Account No, 14.1437. Please credit any excess fees to such deposit 
account. 

Respectfully submitted , 

Novak Druce DeLuca & Quigg, llp 

Jason D . Voight 
Reg. No. 42,205 

1300 Bye Street/ N.W. 
Suite 400 East Tower 
Washington, D.C. 20005 
(202) 659-0100 

End . : Claim Amendments (Appendix I) 

Dr. Feldthusen's Declaration dated October 28, 2005 

JDV/BAS 
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